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IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF UTAH, CENTRAL DIVISION 

 
 
SECURITIES AND EXCHANGE 
COMMISSION, 

 
  PLAINTIFF, 
 
v.  
 
TRAFFIC MONSOON, LLC, a Utah Limited 
Liability Company and CHARLES D. 
SCOVILLE, an individual, 
 
  DEFENDANTS. 
 

 
 
 

PLAINTIFF’S OPPOSITION TO 
DEFENDANT’S MOTION FOR 
LEAVE TO FILE SURREPLY 

 
 

Case No.: 2:16-cv-00832-JNP 
 
Judge Jill N. Parrish 

 

Plaintiff, Securities and Exchange Commission (the “Commission”), by and through its 

counsel of record, respectfully submits this Opposition to Defendant’s Motion for Leave to File 

Surreply.  Defendant’s Motion for Leave to File Surreply (“Motion”) (Doc. No. 41), on its face, 

fails to provide any basis that would justify departing from the standard briefing schedule in this 

matter.  Instead, the defendant’s three-sentence Motion is based entirely on the statement that he 

“feels compelled to respond to the SEC’s claim that, by enacting Section 929P(b) of Dodd-
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Frank, Congress disregarded the transactional test in Morrison.”  Motion, pp. 1-2.  Feeling 

“compelled” to respond to a legal argument raised by the Commission in response to the 

Defendant’s legal argument set forth in his Opposition is an insufficient basis to depart from the 

standard briefing schedule.  As such, the defendant’s Motion should be denied. 

Moreover, even assuming that the Motion did set forth some argument that the 

Commission’s Reply improperly contained new arguments or facts, the Motion should be denied 

for the additional reason that any such claim is entirely unsupported.  The Commission’s Reply 

simply rebutted the legal argument that the defendant raised in his Opposition.  As such, it does 

not constitute a new argument or new facts that would justify a surreply here.   

This Court’s local rules enable parties to file motions, oppositions, and replies.  See 

DUCivR 7-1.  Surreplies, which are not part of the standard briefing schedule, “are permitted 

only in rare cases where a movant improperly raises new arguments in a reply.”  See CleanCut, 

LLC v. Rug Doctor, Inc., 2013 WL 441209 fn. 1 (D. Utah) (unreported), citing Crane v. The 

Memorial Hospital, 2009 WL 742567 at *4 (D. Utah) (unreported).  As such, to justify a 

surreply, the party “must show that the reply filed by the moving party raised new arguments that 

were not included in the original motion.”  Tucker v. U.S., 2013 WL 37776272 (D. Utah) 

(unreported), quoting Longwood Vill. Rest., Ltd. v. Ashcroft, 157 F.Supp.2d 61, 68 n.3 (D.D.C. 

2001).  In attempting to make this showing, it is not sufficient to demonstrate that the reply 

memorandum merely rebutted arguments set forth in the Opposition.  Id. (“Furthermore, even 

assuming arguendo that Plaintiff had identified arguments and facts he believed to be new, 

Defendants have successfully demonstrated that they do not raise any new legal arguments but 

merely rebut the arguments Plaintiff makes in his response.”). See also CleanCut, LLC v. Rug 
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Doctor, Inc., 2013 WL 441209 at fn. 1 ( “CleanCut’s reply memorandum did not assert any new 

arguments that require the use of a surreply, but instead merely supplied authority rebutting Rug 

Doctor’s arguments.”).  Legal argument rebutting arguments asserted in an Opposition do not 

justify the filing of a surreply. 

In this case, the defendant opposed the Commission’s request for a preliminary injunction 

because, among other reasons, he claimed that the anti-fraud provisions of the federal securities 

laws did not extend to the extraterritorial conduct at issue here.  The principal basis for the 

defendant’s argument was the Supreme Court case of Morrison v. National Australia Bank Ltd., 

561 U.S. 273 (2010).  In advancing this argument, the defendant inexplicably, and surprisingly, 

failed to address, or even reference, the governing legal statute in this area, Section 929P(b) of 

Dodd-Frank, which was enacted after Morrison and which, by its terms, amends the scope of 

Section 17(a) of the Securities Act and Section 10(b) of the Securities Exchange Act – the two 

anti-fraud statues at issue here.  Because the defendant raised the extraterritorial scope of these 

anti-fraud provisions in his Opposition, he introduced a legal defense that otherwise had not been 

at issue in this case.  As such, the Commission’s legal argument in response to the defense did 

not constitute new legal argument or new facts – the necessary elements to justify a surreply – 

but rather was nothing more than the Commission’s rebuttal of the defendant’s argument.  The 

defendant’s apparent failure to recognize the existence or importance of Section 929P(b), and his 

consequent failure to discuss it (as he should have) in his Opposition, does not justify giving him 

leave to do so in a separate, subsequent surreply brief. 

For these reasons, the Commission respectfully requests that the Court deny the 

defendant’s Motion for Leave to File Surreply. 
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Respectfully submitted this 13th day of October, 2016. 

 

 
       /s/ Daniel J. Wadley    

Daniel J. Wadley 
Amy J. Oliver 
Alison Okinaka 
Cheryl Mori 

   Attorney for Plaintiff 
   U.S. Securities & Exchange Commission 
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CERTIFICATE OF SERVICE  
 

I hereby certify that on October 13, 2016, I caused to be filed the forgoing using the 
Court’s CM/ECF System.  A true and correct copy of the document was served on all parties 
entitled to service through the Court’s CM/ECF System. 

 
/s/ Marlea Furlong  
Marlea Furlong 
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